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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

AMANDA M. LABRIER, individually, )

and on behalf of all others similarly )

situated, )
) No. 2:15ev-04093NKL

Plaintiff, )

)

VS. )

)

STATE FARM FIRE AND CASUALTY )

COMPANY, )

)

Defendant. )

ORDER

On April 6, 2016, Special Master Leland ShtanderedDefendant State Farfire and
Casualty Companyo answerPlaintiff Amanda LaBrier's second set @iterrogatories by
5/6/2016. [Docs. 117 and 125.] On April 14, 20%6te Farm objeet to the Special Master’s
order, arguing the interrogatories are unduly burdensordehe order penalizes State Farm for
its record keeping. State Faasks the Court to vacate or suspdmebrder. [Doc. 135]

For the reasons discussed below, the Court conchiéeSpecial Mastedid not abuse
his discretion in entering the ordeBtate Farm’s motion ighereforedenied.

l. Background

In May 2015, State Farm reoved this case from sttcourt, filing thesupporting
declarationof its employee Juan Guevara, in whibh explained he usedt&e Farm’s and
XactwareSolutions, Inc.’s data to generate calculations of class size and alleged damages

Since July 2015l .aBrier has beeservingState Farm withdiscovery concerning State

! Mr. Shurin was agreed to by the parties and appointed in February 2016.
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Farm’s data related to putative class members and darhalge€ctober 2015, as a means to
streanline discovery, LaBrier proposdfiat State Farm provide a list of data fields that were
available in Statéarm’s and Xactware’s databases, including a list of fields for State’'s-a
internal clains payment data StateFarm would not do so. LaBrier then deposed Naresh
Jangda, a State Farm software engineer who writes computer code to retrieve d&tatrom
Farm’s internal claim system and who has done so to retrievevdidssdata in other labor
depreciation class actionslangda testified that State Farm maintained a list of data fields and
that he could put almost any such data field into an Excel spreadsheet. LaRridepdsed
Jamie Stoddart, an Xactware developer who writes code to retrieve data fotwake
databases. Similar to Jangda, Stoddart testified he has done so te dasswide data on
behalf of State Farm in other labor depraoratclass actions, that Xactware maintained a list of
data fields, and that he could put almost any such data field into an Excel spreadshee

In March 2016 aBrier told the Special Master that she sought a listlafata fields for
both systems, andantedto obtain remote access to State Farm’s electronic claims system
State Farmobjected arguing that the identity of data fields and operation of atamplex
proprietary electronic claim system were highly confidential and cotestitwade secretsand
doing so would not yield the informatidmaBrier sought. The Special Master preliminarily ruled
that in lieu of providing da fields or remote accesStateFarm should answer interrogatories
asking for labor depreciation withheld and the dates relevant to calculation of pmejdg

interest, and State Farm’s affirmative defenses

2 LaBrier served her first requests for production in July 2015; first set of
interrogatories in October 2015; second requests for production, a notice of depositioe of Stat
Farm’s employee, and a subpoena duces tecum on Xactware Solutions, Inc.’s employee in
December 2015; a notice of deposition on Xactware’s employee in January 2016; five ofotice
deposition inFebruaryand March 2016; and a second set of interrogatories in March 2016.
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In total, e Special master heldx in-person and telephone hearings from 3/4/2016 to
4/1/2016 before issuing Order No. 4, and reviewed extensive written argument, and numerous
depositions and other evidence submitted by the parfigse Special Master concludede
interrogatories sought information that is within the scope of Rule 26, intlbgt sought
information relevanto the case, and were proportional te tteeds of the case, considering the
factors expressly provided under Rule 26(b). He noted that State Farm’s primagey is
concerned whether the burden or expense of the proposed discovery osiftgeighly benefit.

He observed that the authorized scope of discovery in this case concerns bothanakrits
certifiability, so LaBrier was entitled to cafuct discovery orboth He concludedthat State
Farm had identified a universe of 150,000 Missouri claims at issu&tatedlFarns
own briefing confirmghat the computerized information available
to it for each of the...claims as to which the Interrogatories could
potentially seek information[] includes the following:
(a) The incremental amounts paid on the claim;
(b) The total amounts paid dhe claim;
(c) The amoat of the relevant deductible;
(d) The amount of the relevant policy limits, under
Coverage A;
(e) The amount of the calculated “Actual Cash Value”; and
() The amount of labor depreciation deducted, in the
course of calculating “Actual Cash Value.”
[Doc. 117, pp. ZB.] Furthermore, the Special Master concluded, it appearethéhatnounts of
withheld depreciatiorcalled for in the interrogatories could be determined from State Farm’s
computerized records with respect to at least a subset of the 150,000 cléanghe“total
claims paymentsmade were equal to the calculated"Actual CashValue" amount (less the
relevant deductible), and (b) thesetotal paymentswere still less thanthe total maximum

amountthat might be payablgin light of the relevantpolicy limits), if the claim wasresolved

on the basis of actual repair or replacementcost.” [Id., p. 3.] “Consequently,” the Special
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Master concluded, “it would appear that individualized ctélen review would not be required
in order to” answer thenterrogatories, “aleast with respectto a significant portion of” the
claims. [Id.]

The Special Master concluded that even if the above rationale was incorrect,aBtate F
should be required to answer the interrogatories for additional reasons. F&tat was being
ordered to answer interrogatories in lieu of producing documents, whate Sarm had
described as a substantial burddim the extent State Farm’s computerized data was not readily
accessible, it is because of State Farmmigported inability to access the data, notwithstanding
that State Farm itselisesthe same categoriedf information pertinent to the calculation of
amounts owed its insureds. “At the very least, [State Farm’s] failure posked records should
not constitute justification to withhold relevant discovery from [LaBrier]d. &t p. 4.]

The Special Masteset out the approved interrogatories in the Ord8tate Farm was
ordered to answer the following interrogatories by May 6, 2016

INTERROGATORY NO. 1: Separately for each structural damage

claim upon which you made one or more actual cash value ("ACV") payments to

Missouri policyholders, and for which some amount of depreciation of labor

was withheld from at least one of those ACV payments, please statmtdhe

principal amount of labor depreciation that was actually withheld by you for

each claim, subject to the applicable deductibles and policy liniite criteria
for this interrogatory are as follows:

a. The temporal scope of this interrogatory includes claims for which
the first ACV payment was between March 30, 2005 and the
presehnand

b. Excluded from this interrogatory is any structural damage claim
that is or was subject to appraisad

C. Excluded from this interrogatoris any structural damage claim
that is or was theubject of an individual lawsuit and

d. By the terms ofhis interrogatory, excluded from this integatory

is any claim for which State Farm paid its fluthits of availalbe
coverage, without regard to the withholding of labor depreciation.



INTERROGATORY NO. 2: Separately state, for each structural
damage kaim within the scope of Interrogatory No. 1 (including its criteria) and
for which you withheld labor depreciation of any amount from a Missouri
policyholder, state the date that labor depreciation was first withheld. If multiple
labor depreciation withholdings took place for a particular claim, state both the
date(s) and amount(s) of the withheld labor depreciation.

INTERROGATORY NO. 3: Separately state, for each structural
damage claim within the scope loterrogatoryNo. 1 (includingits criteria) ad
for which you withheld labodepreciation of any amount from a Missouri
policyholder whether you contend yogubsequently paid a portion or all of the
withheld labor depreciation for such claim, and, if so, set forth the date and
amountof the withheld labor depreciation that was later paid. If you contend that
payment of withheld labor depreciation took place on multiple dates for a
particular claim, state both the date(s) and amount(s) of payment(s) of the
withheld labor depreciation.

INTERROGATORY NO. 4: Separately state, for each structural
damage claim within thecopeof Interrogatory No. 1 (including its criteria) and
for which you withheld labor depreciation of any amount from a Missouri

policyholder, which of your affirmativdefenses apply to such claim and the facts
supporting your affirmative defense(s) for such claim.

[Doc. 125, pp. 3-4.]
Il. Discussion

Focusing on the burden of compliance, State Farm argues that the discovery is not
proportional to the needs of the case.

A. Standard for review of the Special Master’s order

Because the Order appointing the Special Master in this case was silent asaondhel s
of review, his discovery orders are reviewed by this Court for abuse oétthscrSeeFed. R.
Civ. P. 3(f)(5) & “court may set aside a master’s ruling on a procedural matter only for an abus
of discretion” unless the order of appointment “establishes a different standard;3ee, e.g.,
In re. Hardieplank Fiber Cement Siding Liti¢014 WL 5654318, at *1 (DMinn. Jan. 28,
2014) (special master’'s discovery orders are procedural and subject to reviabusar of

discretion).



State Farm argues the standardesnovo but the cases it cites are unpersuasive. They
involve review of orders concerning disputesferred to special masters for report and
recommendationE.g., Koninklijke Philips Electronics N.V. v. Zoll Lifecor Cor@gQ14 WL
4660539 (W.D. Pa. Sept. 17, 2014) (motion to compel referred to special master for report and
recommendation, which court adopted in part). Here, the Special Master iszghormake
discovery ordersState Farm also suggests that LaBrier’s cited authdtdtyanced Microtherm,
Inc. v. Norman Wright Mech. Equip. Cor2007 WL 878566, *1 (N.D. Cal. Mar. 20, 2007),
estallishes a more rigorous review standard when discovery disputes are not “standsd” on
The court inAdvancedsimply observed that the dispute before it was a standard discovery
dispute, and not functionally similar to a dispositive order, and proceeded to apply the abuse of
discretion standard in reviewing the special master’s discovery ortlee. Special Master’s
order here is not the functional equivalent of a dispositive order.

Accordingly, the abuse afiscretionstandard will be applied here.

B. Does the burden or expense of the proposeatiscovery outweigh its likely
benefit?

The federal rules contemplate liberal discovery. Rule 26(b)(1) authorizes par

obtain discovery regarding any nonprivileged matter that is
relevant to any party's claim akefense and proportional to the
needs of the case, considering the importance of the issues at stake
in the action, the amount in controversy, the parties' relative access
to relevant information, the parties' resources, the importance of
the discovery in resolving the issues, and whether the burden or
expense of the proposed discovery outweighs its likely benefit.
Information within this scope of discovery need not be admissible
in evidence to be discoverable.

Under the rules, district courts possess considerable discretion in determinimgethe
for, and form of, discoverySee Admiral Theatre Corp. v. Douglas Theatre 685 F.2d 877,

89899 (8" Cir. 1978). District courts are similarly granted considieratliscretion in
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determining the necessity for and scope of discovery on issues relatadst@@ttification.See
Villar v. Crowley Maritime Corp.990 F.2d 1489, 1495 tf'SCir.1993);Kamm v. California City
Dev. Co.509 F.2d 205, 209 fQCir. 1975). The Eighth Circuit Court of Appeals has generally
endorsed broad discovery prior to class certificati®&eeJohnson v. NekoosBdwards Paper
Co.,558 F.2d 841, 845 n. 5{&ir. 1977) (“/W]e note that broad discovery should usually be
permitted prior ¢ class certification.”).Because the rulésllow for broad discovery, the burden
is typically on the party resisting discovery to explain why discovery dhbal limited.”
Cincinnati Ins. Co. v. Fine Home Manage2§10 WL 2990118, *1 (E.D. Mo. July 22010)
(citing Rubin v. Islamic Republic of IraB49 F.Supp.2d 1108, 1111 (N.D.Ill.2004)yhe bare
assertion that requested discovery is unduly burdensome is “ordinarily irentffim bar
production.”Id. (citing St. Paid Reinsurance Co., Ltd. v. Commercial Fin. Ca®8 F.R.D.
508, 51112 (N.D.lowa 2000)). InCincinnati for example, theourt was “not persuaded” that
the amount of time or money required to comply with discovery represented an undue burden,
where the objecting party failed pwovide an estimate of hours or monetary cost of compliance.
Id. at *2.

In this case Special Master Shurin effectively ordered State Farm to identify therdmo
of labor depreciation withheld and the dates when it was withheld edébr claim, State Fa
was to state whether some or all of the depreciation was later paid by StateBsatuded from
the calculations were any claims for which State Farm paid its full limit of coxer&mally,
State Farm was to identify which affirmative defensesas \asserting as to each claim where
labor was depreciated. State Farm doeglispiutethat the discovergoughtis relevant. ndeed,
the discoverygoes directly to central issues in the case and is needed to identify class members

and damages, discovery that is routinely providedass action cases



State Farm arguee however, thatt cannot answer the interrogatoriethout complex
inquiries in multiple databases. For example, it claims it cannot searthctoal cash value”
payments using dataquiries becausis payment datés in a “picture format” which can only
be accessd through “ECS.” In additionit claims calculating labor depreciation for any
particular claim based oKactwareestimates would require downloading estimates “one at a
time and recalculating eachtiesate manually.” Yet Guevara explained that he used Xactware
software at the beginning of the lawsuit to identify the number of putative clasbarse which
necessaly required identification of who haddepreciatedabor deducted from their ACV
calculation. He also used the data to estimate the amount of damages bged; aWhile the
Court understands the actual payment data is in the ECS system, it finds incrkdible t
suggestion that there is no cestective way to match up information in one database with the
information in another. Even if this data sorting would need to be done for each ddan
sorting is what computers do in much higher levels in gligrt amounts of time. Therefore,
even ifthe matching must be done claim lolaim, the time and cost involvaetbes nofustify
preventing LaBrier'saccess to critical informatioh.

The Court recognizes this might require computer programming thatF&taeth does not
have or does not normally use for this purpose. Nonetheless, State Farm has reasset dts
computersystem Therefore, neither the Court nor LaBrier can determine whether such a
calculation can be made with existing software. In light of State Farm’sshter keeping its
computer system secret, it should bear the cost of doing any addgrogahmming to pull out

the information required by the interrogatories, which is informationlgleathin the control of

3 Even if Guevara testified thXiactwareestimates had to be downloaded one at a
time, and individually calculated, such testimony does not address how Guevara was able t
provide information in support of State Farm’s removal of the case to federalwaturt 30
days of its filing, nor what information is available in State Farm’s own claimagatysystem.
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State Farm.
While it may be more difficult to determine when a later payment effectively resabur
a previously withheld labor depreciation, State Farm has not identified witbpaaificity why
the datdase it has access toould not show subsequent payments being made to an insured for
replacement cost. While theoretically such subsegp@ytentscould be for something else,
the Court agrees with the Special Master that this will be the exception and ndethindeed,
Guevara could identify putative class members by claim and could calculate estiavaizges
within 30 days for each putative class member. State Farm has not idewtthespecificity
and coherence why it cannot now, after many months of discovery, use a similar method to
provide highly relevandiscovery contemplated by the Federal Rules of Civil Procedure.
Further, retroactive reimbursement of labor depreciation is arguably mmadi¥e
defensdhat State Farnwould need to gather information on anyway, which is further reason for
State Farm being required to incur this expensAsberry v. CateNo. 112462, 2014 WL
1286191, at *3 (E.D. Cal. Mar. 31, 2014) (“Moreover, if the responding party would nelgessari
have to gather the requested information to prepare its own case, objectionis tioat difficult
to obtain the information for the requesting party are no honorddd(y Mills of Am., Inc. v.
Pace 75 F.R.D. 676, 6881 (E.D. Okla. 1977) (“An interrogatory will not be held objectionable
as calling for research ... if the interrogated party would gather the informiatpreparatiorof
its own case.”);Am. Oil Co. v. Penn. Petrol. Prods. C@3 F.R.D. 680, 683 (D.R.l. 1959)
(“Since the information sought here will undoubtedly be assembled by the defendatu fral
in preparation for its defenses, it cannot be said that théseogatories are objectionable as
being burdensome.”).

Indeed, his is true as to all SetFarm’s affirmative defenses ankhgng the burden on



State Farm tgrovide informationn support of its affirmative defenses ensures State Farm will
be judiciots in identifying those affirmative defenses that are sufficiently viabjestify the

cost of discovery.For example, State Farm suggests it migged to do an Hperson viewing of

the property in question, before it can answer the interrogatories. The Court thihks suc
discoveryis highly implausible, so shifting the cost to State Farm is not unfrfor the bulk

of the information requested, however, State Farm did not provide evidence from its own or
Xactwareemployees knowledgeable about the databakesgribing and estimating the hours
and costs of obtaining clasgde data reports needed to respond to the interrogatories, and
detailing the manner in which they would be requiredrtalyze the data.

State Farm’s reliance on axtrapolation of hours and costs based on materials filed in
another case does not convince the Court that the Special Master abused his discreten. Thos
materials were not prepared by State Farm employegsersons who work in the insurance
industry, who have general technology expertise, or who have expertise in working tati¢h S
Farm orXactwaredatabases. In otrast,the testimony of State Farm employésngda and
XactwareemployeeStoddart to which LaBrier pointsdemonstrated their familiaritwith the
systems, and experience in retrieving the data on behalf of State Farm inlmthelelareciation
class actions. Neither Jangda nor Stoddart described a burdensome process, det aholody
burdensome one. As previously mention8thte Farm’s own employee, Guevara, was able to
quickly access at least part of the data when State Farm wished to use it.

Again, State Farm was ordered to answer interrogatories, rather than produce documents
or permitLaBrier to search for the information, aft&tate Farm argued thaptoducing data
fields and providing proprietary system access would divulge highly confidentidé secret

information. Answering interrogatoriesasamelioratedState Farm’s concern about keeping its
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system confidential. Atigant cannot keep its own system secret and then refuse to gather the
information itself

Moreover, it isplain from the procedural development of this case and the course of
proceedings before the Special Master, that State Farm was focused on pradigicingry in
the manner it saw fit, whether phased, sampled, or delayed, which the Court has nettedperm
in the year since State Farm removed this case from state GeeAdmiral Theatre585 F.2d
at 89899 (district courts possess considerable discretion in determining the need famtnand f
of, discovery; BuycksRoberson v. Citibank Fed. Sav. Baidlg2 F.R.D. 338, 343 (N.D. Il
1995) (declining to limit class discovery to a sample selected by the defendfing that “[t]he
Federal rules ah this Court do not countenance s&tfecting discovery by either parjy”
During the course of discovery, th&pecial Master offered several options but State Farm
resisted all except its choice of its sampling of 400 cases without any acadksldd from
which those 400 cases were selected. Even now, Statehaarwifered no effective way for
LaBrier to access the data that should have been shared in distovgrggo Such an
obstructionist approach cannot be rewardeflo the extent State Farhas been burdened by
answering interrogatories rather than permitting direct access by La@tige information she
seeks, State Farm’s intransigent approach has created much of that burden.

The Special Master did not abuse his discretion in comgutthat the likely benefit of
the discovery outweighs the burden or expense of compliance on State Farm.

C. Is the discovery proportional?

State Farm alsgenerallyargues that the burden of the discovery is not proportional to
the needs of the case.

In considering proportionality, the Special Master cited the factors under Rudg 26(

-11 -



“the importance of the issues at stake in the action, the amount in controversy, #& parti
relative access to relevant information, the parties' resources, the incpaofathe discovery in
resolving the issues, and whether the burden or expense of the proposed discovery ousweighs it
likely benefit”

The issues at stake are at the very hedtisflitigation. LaBrier does not have access to
the information she seeks, other than through the discovery, as it is in @tate 6wn database
and the database of its venddgctware In terms of resources, LaBrier is an individual, while
State Farm is a corporatiomith a national presence, with sophisticated access to dasa
discussed in the preceding section, the burden or expense of the discovery outwdikgly it
benefit particularly in light of State Farm’s refusal to permit an outsider to accessmfiter
system or even providmmpletdists of its data fields

The Special Masteaacted well within the bounds of discretion, particularly in view of the
centrality and importance of the information sought. It is difficult to imaginefactydiscovery
more necessary to the prosecution and defense of the case than that covered by the. @rde
as amended.

State Farm argues that the burden is disproportionate because of the indinddualize
review it claims is necessary, and that the individualizecgvweghows class certification cannot
be granted in any eventAs discussed above, State Farm failed to demonstrate the burden of
producing the information is an undue one. Furthermore, State Farm cannotdvitimmobnths
the very information that LaBmehas sought for purposes of class certification and the merits,
then claim LaBrier cannot meet her burden of proof and that State Farm thetedaftd not
have to produce the missing data.

The Special Master did not abuse his discretion in concluding the burden of discovery is
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proportional to the needs of the case.
II. Conclusion
State Farm’s motion to vacate or suspend the Special Master’'s DiscoveryNotd4, as
amended [Doc. 135], is denied.
/s/ Nanette K. Laughrey

NANETTE K. LAUGHREY
United States District Judge

Dated: May 9, 2016
Jefferson City, Missouri
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