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B MEMORANDUM-DECISION and ORDER

This matter was submitted to this Court by the United States Departme

Subcontracting Concepts, LLC (hereinaf@Cl LLC”) to comply with its Subpoena

February 11, 2013, this Court issuddemorandum-Decision and Order (hereinafts

Labor's Wage and Hour Division (hereinafter “DOL”) seeking to compel

Ad Testificanduni{hereinafter “Subpoena”). Dkt. No. 1, Pet’r Mot. to Compel. On
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“MDQ”) granting in part DOL’s Motion. Dk No. 12. For the most part, SCI LLC

was directed to testify at a depositiorddo produce requested documents, albeit w
specific limitations. Some of the production is subject to representative samy

while disclosure of SCI LLG client list was conting& upon “the understanding tha

DOL is not to publish, disclose, nor revehis list to any third party outside the

context of any prospective litigationId. at p. 20. Lastly, the applicable statute ¢
limitations was tolled for a definite duratiofd. at pp. 21-22.

On February 25, 2013, SCI LLC fileal Motion for Reconsideration of the
MDO on the ground of newly discovered eviden Dkt. No. 13. Additionally, SCI
LLC seeks clarification of the MDO as wall a more formalal extensive protective
order. Id. Pursuant to the Court's Amded Text Notice, the Motion for
Reconsideration was placed on an exgeldschedule requiring DOL to file its
Response in Opposition to the Motion onabbreviated time table, Dkt. No. 14
DOL’s Opp’n, dated Mar. 52013, and eliminating theeed for replies and sur-
replies.

MOTION FOR RECONSIDERATION STANDARD

Normally, prior decisions made withthe same case must be followed under

the law of the case doctrin€antanzano by Catanzano v. Wid@3 F.3d 223, 231

n. 5 (2d Cir. 1996)Shomo v. City of New Yqork79 F.3d 176, 186 (2d Cir. 2009);

ling,
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United States v. Millet208 F.3d 204 (2d Cir. 2000) (noting that court should “n
depart from this sound policy absemigent or compelling reasons”). Generally

reconsideration of a court’s prior deoisiis warranted only where the moving part
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demonstrates (1) an intervening change of controlling law; (2) the availability of hew

evidence; and/or (3) the need to correctear error or prevent manifest injustice.

Crucible Materials Corp. v. Certaitunderwriters at Lloyd’s London & London
Market Companie$81 F. Supp. 2d 216, 225 (N.D.N.Y. 2010idor v. Harrington
2009 WL 799954, at *1 (N.D.N.Y. Mar. 22009) (SuddabyJ].) (quotingUnited

States v. Sancheg®b F.3d 673, 677 (2d Cirgert. denied514 U.S. 1038 (19953ge

also Pescatore v. Pan American World Airways, B¢ F.3d 1, 8 (2d. Cir. 1996) (one

ground for reconsideration includes anemening change of controlling law)
Delaney v. Selsky99 F. Supp. 92325 (N.D.N.Y. 1995) (citingDoe v. New York
City Dep’t of Soc. Serys709 F.2d 782, 789 (2d Cirgert. denied 464 U.S. 864
(1983)). Thus, the moving party must “padintcontrolling decisions or data that th
court overlooked — matters, in other wordattimight reasonably be expected to alt
the conclusion reached by the coushrader v. CSX Transp., In@0 F.3d 255, 257
(2d Cir. 1995) (citations omitted).

“[A] motion to reconsider should not be granted where the moving party s

solely to relitigate arssue already decidedld. at 257. “[A]ny litigant considering
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bringing a motion for reconsideration musakate whether what may seem to beg a

D

clear error of law is in factimply a point of disagreeznt between the Court and th
litigant.” Gaston v. Coughlin102 F. Supp. 2d 81, 83 (N.D.N.Y. 2000) (citatign

omitted). Of significance here, “[a] motidor reconsideration is not an opportunity

-

for a losing party to advance new argumeatsupplant those that failed in the prig
briefing of the issue.” Fredericks v. Chemipal, Ltd2007 WL 1975441, at *1
(S.D.N.Y. July 6, 2007). In other words, itist an opportunity to take a “second bite
at the apple.”Analytical Surveys, Inc. v. Tonga Partners, 884 F.3d 36, 52 (2d
Cir. 2012) (quotingsequa Corp v. GBJ Cord56 F.3d 136, 144 (2d Cir. 1998¢e
also In re Health Mgmt. Sys., Inc. Sec. Ljtiyl3 F. Supp2d 613, 614 (S.D.N.Y.
2000) (“[R]econsideration of a previousder is an extraordinary remedy to be
employed sparingly in the interests afidlity and conservation of scarce judicial
resources.”) (quotation marks and citations omittedje Bird, 222 B.R. 229, 235
(Bankr. S.D.N.Y. 1998) (“A motion for reconsideration is not a forum for new
theories or for plugging the gaps of a logition with additional matters.”) (interna
guotation marks and citation omitted).
NEWLY DISCOVERED EVIDENCE

SCI LLC seeks reconsideration tife MDO based upon newly discovered

evidence. The Court is told that timew revelation became apparent to SCI LLC

during the latter stage of the Motion tor@pel discourse when DOL filed its reply
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and included an especially curious exhifiihat curious exhibit was a redacted che¢
issued by Subcontracting Concepts, Inc (hereinafter “SCB¢eDkt. No. 8-1, Lisa

Schneider Supp. Decl. & Supp. Ex. ARelying upon Investigator Schneider’s

UJ
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averment that she had “obtained copiestécks issued by “SCI’ to one of the
individuals termed an indepdent contractor” in order tshow that there may be a
business relationship between SCI LLC &, this Court accepted it for what it
portrayed - a blank checkSee idat § 3 (attaching a copy of “a partially redacted
[check] to protect the identity of the pa&y/® However, still inexplicable to this
Court, SCI LLC was able to discern thiais Exhibit was a check issued to Milton
Greene, who had previously challengedih@ependent contractor status with the
New York State Division of Human Righand the Equal Employment Opportunity

Commission. Dkt. Nos. 13-1, Resp’t Meat.Law at p. 1, 13-3, Peter Fidopiastig

Esq., Decl., dated Feb. 25, 2013, at 7 3-&2. Prior to thigevelation, SCI LLC
“had no idea why DOL was investigatirng global operation,” Fidopiastis Decl. at
1 4, and now posits that “DOL’s invegation and “unrestrained demands fqr
information were prompted by a singlemplaint filed by Milton Greene,” Resp’t

Mem. of Law at p. 1. Purportedly coiuting to SCI LLC’s suspicion that Mr.

! Subcontracting Concepts Inc. is a sepagatéy that may have a business connection|to
SCI LLC. That connection or relationship ishi® explored during the ordered deposition of SCI
LLC.




Greene is the sole impetus for this inigestion is DOL’s letter to SCI LLC reminding
it not to retaliate against Mr. Greene for thectbhsure of his name in this case. DKt.
No. 13-4, Pet'r Lt., dated Feb. 11, 2(113.

Based upon this newly unearthed/igkation and DOL’s Letter, SCI LLC
extrapolates that Greene’s complainthe sole impetus for DOL’s investigation|
which would not justify the magnitude BIOL'’s investigation and the unreasonable

production of documents demanded by DOL. SCI LLC exclaims that DOL

intentionally kept it and the Court “in the daa& to the real basis for its investigatiorf
and the Court was “deprived of thistal piece of evidence” which would have
critically impacted the ultimate decisiomadered in the MDO. Resp’t Mem. of Law

at pp. 5-6. With this in mind, SA_LC argues that DOIs investigation is

unreasonable and its investigative powers have been stretched “well beyond just|fiable

end[s],” the ordered production is disproportionate to the “real” scope of|the

investigation, and that DOhas no evidence that SOLC committed any violations
of the Fair Labor Standa#lct (hereinafter “FLSA”). See generalliResp’'t Mem. of

Law. Lastly, SCI LLC seeks clarificatiasf the MDO by asking that a more forma

2 Apparently, the impetus for DOL’s Letter &&CI LLC’s General Counsel’s Supplemental
Declaration identifying Mr. Greene. Dkt. Nb0O-1, Peter Fidopiastis Supp. Decl., dated Feb.|7,
2013, at 11 3-9. Because Mr.géne was identified in this manner and concerned about its
overarching implications, DOL felt compelled temind SCI LLC that it would be unlawful to
retaliate against “any employee.” Dkt. No. 13-4, Ex. B at p. 1.
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protective order be issued under these circumstandes.

In opposing the Motion for Reconsideratj DOL chides the entire premise g
SCI LLC’s Application, especially th@ropositions that this constitutes newl
discovered evidence and thatiitgestigation is constrained solely to Mr. Greene
even to a single complainSeeDkt. No. 14, Pet'r Oppi Mem. of Law, dated Matr.
5, 2013. DOL contends that the whalgdacted check, which contains no persor]
identify information, “say[s] nothing aboutdlorigin of the Secretary’s investigation
and, the proposition that this investigatstrould be limited to only those transactior]
involving Mr. Greene would “lead to an aloduesult - the Secretary [of Labor] woulc
be impeded from investigating widespd and pervasive employment violatior
where the trigger for the investigation was a single complaldt.at pp. 3 & 4. For
the Petitioner, this Motion for Reconsidgoa constitutes nothing short of a ruse 1

supplement SCI LLC’s previously ineffe@tl opposition to its Motion to Compel ang
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poses as a veiled opportunity to re-argekevancy, reasonableness, burden, and

confidentiality, which were firty rejected by the CourtSee generallfPet’r Mem.
of Law. Thus, DOL seeks a denial of this Motion for Reconsideration.

ANALYSIS

Even if the Court was to deem Mareene’s identity and his role in this

investigation as newly diswered evidence, it could only serve as an abstract

p
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obtuse fact having no purposeful bearingtoa Court’'s MDO. This Court does no
adopt SCI LLC’s myopic view that argjle complaint legally impedes DOL fron
conducting a much more broadevestigation. To do seould require a tremendoug
leap in logic. Itis well established that agency cannot conjure up an investigati
and its demands to produce are subject to the limitations of reasonablémtss,

States v. Constr. Prod. Research,.]J@ F.3d 464, 471 (2d Cir. 1996), but as lor
as the investigation is conducted pursuara legitimate purpose, the information i
not already within the agency’s possessang all required admistrative steps have

been followed, a court’s role in enfang an administrative subpoena is “extreme

limited,” E.E.O.C. v. United Parcel Serv., In&87 F.3d 136, 139 (2d Cir. 2009),.

Under the statute, DOL may investigatedayather informatiomelative to wages,
hours and conditions of employment in arde determine if there has been

violation. See29 U.S.C. 88 209 & 211(a) & Mem.-Dec. & Order at pp. 3-4.

Even though DOL has not fully disclostte genesis of its investigation, nof

does it have to, SCI LLC knovisll well, or should know, that this investigation does

not rest solely on Mr. Greene’s complamlone. To argue otherwise is pur

obfuscation. A better indicator as thyDOL's investigatiorhas encompassed SC]

LLC is DOL’s ongoing investigation regardj Zion Delivery Services Inc., a clien

of SCI LLC. Dkt. No. 8, Attach. A, Pat&idopiastis Decl., dated Dec. 31, 2012,

[

19

S

ly

A

[

Rt




B, Cent. Dist. of California Case No. D®956, Order, dateddal5, 2013. SCILLC
is keenly aware that DOL brought a petittorenforce an administrative subpoena fo
obtain drivers’ 1099s completed by ST, which was ultimately upheld by that
district court. Dkt. No. 8, Ex. B, @er, dated Jan. 12013. The California
investigation was not narrowly confineddgarticular driver, and obviously neither
is this investigation. Setting all of treide, this Court already found that the purpose
of this investigation is to determine wather the independent owner operators are
misclassified as independent contractatBer than employees and whether SCI LL{C
and the logistic couriers may be joint eoys#rs of these drivers. Mem.-Dec. & Order
atp. 9.

Newly discovered evidence must havemssignificance to conceivably change
the outcome of the previous ruling, Imane can be found in this presentatitmre
Bernard L. Madoff Inv. Sec., LLL@89 F. App’'x 519, 520 (2d Cir. 2012) (citing
United States v. Int’ Bhd. of Teamste?g7 F.3d 370, 392 (2d Cir. 2001). Mu.
Greene’s complaint and its impact as te tbasonableness of its scope is of minute
iImportance. Hence this Court does not fihdt this is relevant newly discovered
evidence nor would it require a modificatito the MDO, and accordingly there is njo
legitimate basis for this Mation.

Continuing, because it deserves mentgnthis Court agrees with DOL that




this Motion is uniquely disguised as ‘@c®nd bite of the apple” as SCI LLC reargu¢

all of the issues that should have b&dly addressed during the Motion to Compe].

This is nothing more than a veiled attertgpbvercome previous deficiencies and {

plug in information SCI LLC failed to reveahrlier. For example, when the Couf

addressed the matter of dissilog SCI LLC’s client list, | noted that “[o]ther tharn
conclusory statements that its client iis ‘carefully guarded,” SCI LLC has not
outlined in any detail how it protects or gds its customer lists[.]” Mem.-Dec. &
Order at p. 19. NowSCI LLC presents Affidavitespecially one from Ryan Wise
the Vice President of Information Technologxtolling in graphic detail all of the
steps SCI LLC takes to maimtehe confidentiality of itSproprietary” information.
SeeDkt. No. 13-5, Ryan Wise Decl., ddtéeb. 25, 2013. dditionally, SCI LLC’s
Memorandum of Law is merely a recapitutatof those same central themes it argu
in opposing the Motion to Compel - relexs, reasonableness, burdensome, tré
secrets, and confidentiality.

These are belated submissions to overpnevious deficiencies. This Cour
will not allow SCI LLC another opportunity pitch its position, and the MDO ang
all of its directions stand.

Nonetheless, this Couidkes a moment to ad&eSCI LLC’s complaint that

if it has to adhere to the MDO, itihave to produce nearly 45,000 pages
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documents. Initially, the Court realizéte DOL was seeking an enormous amou

nt

of documents and, in that respect, dueed the scope of the Subpoena and ajso

imposed representative sampling in order to make the demand for documents

reasonableSeegenerally Mem.-Dec. & Order. Bgirecting that SCI LLC give a

deposition within sixty days, it is concebla that the size of disclosure may be

decreased. But this Coumfls Ryan Wise’s Declarativery telling in terms of SCI
LLC’s ability to produce these documemtishout unfairly intruding upon its twenty-
two (22) employees. Both the clienttleand 1099 tax records are in both “physic
form” and “in electronic form in [its] coputer and server systems.” Wise Decl.
19 2-3. Although this Court may not share the technological sophistication of
Wise, | certainly know that the amounttwhe, cost, and effoexpended to produce
these records from the computs significantly less thaly hand. With the advent
of software, predictive coding, spreadsiseand similar advames, the time and cos{
to produce large reams of documents dsn dramatically reduced. Further
suggesting to DOL to accept the productmnthese documents in either nativ
format, or through a zip file, or some other electronic transaction should minimize
LLC’s anxiety. Hence, the Court is mazenvinced than ever that SCI LLC is nd

subject to an overwhelminghd incomprehensible burderSee e.g., E.E.O.C. v

Sterling Jewelers, Inc2011 WL 5282622, at *5 (W.D.N.Y. Nov. 2, 2011) (noting

-11-
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that reviewing 54,000 perspel files was not burdensome nor would it disrupt t
business). Quite frankly, no manifest injustice has been demonstrated.
Finally, SCI LLC’s request for a more foalprotective order to ensure that a
necessary measures are taken by DOL t@pttiie names and adgses of its clients
is as baseless as it is superfluous. Throughout its argument against the Mot
Compel, SCI LLC raised the alarm that D@ill reveal its proprietary information
and that its profitability would be impaid. To remind SCI LLC, the Court found it}
“fear that DOL intends to share all ofighnformation with SCI LLC’s universe of
competitors [] utterly without basis.” Mefec. & Order at p. 16. Nonetheless, th
Court directed DOL “not to publish, disclose nor reveal this list to any third ps
outside the context of any prospective litigatiohd’ at p. 20. To suggest that thi
broadly stated protective order is too#ddecause a penaltyaamsequence was no
definitely and explicitly met&out should this federal aggnnot abide by the Court’s
order is meritless. Parties to litigation are expected to fully comprehend
magnitude of an order and the consequebzé®ar for failing to abide by such a
order. And to surmise that a party wlleach such an order is presumptuous 3
unfounded. SCI LLC hanveniently forgotten that this Court maintains jurisdictic

over this application for the enforcementa subpoena and clearly has the power
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contempt when a party has failed to compith such a clearlgtated directivé.Thus
a more formal protective order is not necessary.

Based upon the foregoing, it is herebgdered that SCI LLC’s Motion for
Reconsideration, Dkt. No. 1i3denied. To reiterate further, the entire MDO remain
in effect.

ITISSO ORDERED.

March 11, 2013
Albany, New York

. Treece

® The Court may turn to those inherent pasyevhich are innate to its creation, to impos
respect for its lawful mandatetinited States v. Seltz&27 F.3d 36, 39-42 (2d Cir. 200@)L.C
Mgmt. Corp. v. Town of Hyde Park63 F.3d 124, 136 (2d Cir. 1998jederal courts have always
had the inherent power to manage their owre@edings and to control the conduct of those w
may appear before them, and when a party acts “in bad faith, vexatiously, wantonly, ¢
oppressive reasons,” the courts may exetbisie discretion in fashioning a remedghambers v.
Nasco, InG.501 U.S. 32, 45-46 (1991). Additionally, theurt may rely upon the authority granteq
in the Federal Rules of Civil ProcedureeDiR. Civ. P.37(b)(2)(A)(vii) & 45(e).
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